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any businesses today recognize the
| \ / | benefits of expanding their customer

base overseas. It makes sense for
associations to think globally as well. In the
association world, globalization usually entails
partnering in some shape or form with counter-
part organizations in other countries. For the
past few years NCPERS has been working to
expand its membership internationally through
the development of relationships with Canadian

~ ¥ : . [
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organizations similar to U.S. funds. Through
this process we have acquired our first interna-
tional member, OMERS (Ontario Municipal
Retirement System). Please take a moment to

get to know them. «

Pat McElligott
NCPERS President

Global Player OMERS Actively Manages More
Than $70 Billion of Investments

MERS s thrilled to be the first international member of the

National Conference on Public Employee Retirement

Systems. We are one of Canada’s largest and most successful
pension organizations.

In business since 1962, OMERS (formally the Ontario
Municipal Employees Retirement System) is a defined bene-
fits plan. We secure the retirement income of 284,000 plan
members who work at the local level in Ontario. They
include municipal employees, police officers, fire fighters,
paramedics, librarians, children’s aid workers and school
board employees. We deliver monthly benefits to more than
106,000 pensioners.

OMERS is one of the largest actively managed invest-
ment organizations in the world. We assumed responsibili-
ty for our own investment decisions in 1974 and today

employ more than 220 investment professionals. Dedicated
teams actively portfolios of publicly traded equity, fixed
income and real return bonds as well as private equity, real
estate and infrastructure portfolios. Our asset mix policy is
57.5 per cent public market investments and 42.5 per cent
private market investments.

In addition to $50 billion of net assets owned by
OMERS, we manage the equity of other investors with total
capital under management exceeding $70 billion.

Organizationally, OMERS consists of two government-
created corporations. One is the OMERS Administration
Corporation responsible for pension services, plan adminis-
tration, plan valuations and investments. The other is the
OMERS Sponsors Corporation responsible for plan design,
including contribution rates and benefits.

continued on page 4
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Note on the Author: Catherine
Williams is a Vice President and the
Senior Director of New Business for the
Public Fund market at State Street. She
manages the sales strategy for Public
Funds and positions State Street’s
custody and investment servicing capa-
bilities to prospective clients in the
marketplace. Catherine monitors and
maintains investment servicing trends
and issues, identifies opportunities

and develops business plans for each
prospect to ensure key criteria is
addressed throughout the sales process.
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California Supreme Court Dismisses Indictments
Against San Diego Pension Board Trustees

n a closely watched case of particular

interest to governmental defined ben-

efit pension boards, the California
Supreme Court held on Monday, January
25th that multiple felony conflict of
interest indictments against five San
Diego pension trustees should have been
dismissed. The Court recognized that
while it was true that the five trustee
defendants were financially interested in
the pension amendments they voted on,
nevertheless, this was not improper since
the identical financial interest was shared
with several thousand members of the
retirement system. According to the
Court, the fact that employee trustees
who were elected by the membership are
stake holders does not present a voting
conflict, but rather is an inevitable result
of the intentional composition of many
retirement boards.

By contrast, the Court refused to
dismiss charges against the remaining
and sixth defendant, who was accused
of voting on a “unique” and “person-
alized pension benefit.” Where a
trustee had allegedly obtained “cus-
tomized, specially tailored” benefits,
the Court was unwilling to apply the
statutory exceptions protecting the
other five defendants.

Accordingly, trustees are properly
entitled to vote on matters in which
they share a generalized financial
interest in common with the member-
ship. Otherwise described by the
Court, the public services exception to
Section 1090 applies if the interest in
question “is not personal to an
employee or official because it is
shared with like members of the pub-
lic agency’s constituency.” Ordinary
pension board decisions which com-
monly affect the financial interests of
employees do not present the kind of
systemic danger that California’s con-
flict of interest laws were designed to
criminalize.

As observed in the
opening sentence of the
case of Lexin v. The
Superior Court of San
Diego County, the case
arose out of the fiscal cri-
sis that swept the City of
San Diego over the past
decade. The criminal indictments
were brought against a backdrop of
political upheaval and class action liti-
gation, where the City was alleged to
have failed to adequately fund its
retirement system, federal investiga-
tions had been brought involving the
City’s bond disclosures, and where the
City’s credit rating had been compro-
mised.

In 20035, the Lexin defendants
were charged with felony violations of
Section 1090 of California’s conflict of
interest laws for allegedly voting three
years earlier to allow the City to
underfund its retirement system in
exchange for the City’s agreeing to
increase pension benefits for City
employees. The defendants moved to
set aside the criminal charges arguing
that (1) Section 1090 did not apply
and (2) even if it did, their interest in
their pension benefits was covered by
the salary and public services excep-
tions to Section 1090.

The Court concluded that when
voting on amendments applicable to
the membership as a whole, trustees
are covered by the public services
exception since they are not ordinarily
burdened by a prohibited conflict
between their duties as public servants
and their own personal financial gain.
The public services exception, Section
1091.5(a)(3), recognizes that financial
interests shared with one’s constituen-
¢y do not present the dangers the
state’s conflict of interest laws were
designed to prevent as long as there is
no “differentiation between their

financial interests and the
financial interests of
those they represent.” In
so holding, the Court
rejected the argument
that trustees were

required to follow an anti-

septic, disinterested model of

decision making.

In interpreting the statutes, the
Court harmonized Section 1090 and
the applicable pension provisions man-
dating employee participation on
retirement boards. In examining the
nature and composition of public pen-
sion boards, the Court was mindful
that the Legislature has long embraced
the principle of employee representa-
tion. According to the Court, it is
“quite clear the Legislature intended
for retirement board trustees to share
interests with their memberships.” The
Court further recognized that having
trustees who share the interests of
their constituents was beneficial.

Citing President Lincoln’s
Gettysburg Address, the Court indicat-
ed that one of the corollaries of a
republican form of government is that
in a “government of the people, by the
people, for the people,” public officials
will often be part of their own con-
stituencies, at once representatives and
members of the class they represent, at
once governors and the governed.
Accordingly, under the public services
exception, an interest is not personal,
and poses no “two masters” problem,
if it is shared with, and undifferentiat-
ed from the interest of, the members
of the broad class of constituents a
public official represents.

The Court further reasoned that
by mandating employee representation
on retirement boards, the Legislature
did not intend that these same employ-
ee trustees would be second class citi-
continued on page 4
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Global Player OMERS from page 1
Each corporation is governed by
a 14-member board. Six directors on
each board were appointed by
Ontario associations representing
school trustees, municipalities, chil-
dren’s aid societies, electrical distribu-
tors and police services boards and
one director was appointed by the
City of Toronto. Six directors on each
board were appointed by unions rep-
resenting provincial and local public
service employees, fire fighters, sec-
ondary school teachers and police,
and one director represents retirees.
OMERS investment style and
structure distinguish us from most
pension funds in Canada and the
United States. In terms of style, we
are a direct asset owner and an active
asset manager. For instance, we
employ our own traders and portfolio
managers in public equity and fixed
income. We have a large global eco-
nomic research and investment analy-
sis group. We do our own currency
trading and hedging. And we are
obsessive about risk management.
Unlike most pension funds,
OMERS invests heavily in private
markets, where we have organizations
dedicated to private equity, real estate

and infrastructure.

Our private equity team, which
manages $4 billion of capital, sources
and invests directly in private compa-
nies and then actively manages them
from the governance and strategic
planning perspectives. Today our
portfolio includes Canadian and
American firms. Tomorrow, we will
be global in scope.

What makes OMERS a truly dif-
ferent organization is that we own a
vertically integrated real estate com-
pany and an infrastructure invest-
ment management firm. Our man-
agement teams at these companies
originate and do due diligence on
investment opportunities and then
manage our ownership interests in
the assets.

With a 40-year history, Oxford
Properties looks after $18 billion of
Class A office properties, regional
shopping centres, five-star hotels and
resorts, and industrial and multi-resi-
dential properties. It is one of the
largest real estate companies in North
America and recently developed our
first office property in London.

Borealis, founded in 1997, is one
of the world’s largest infrastructure
asset managers. It oversees $9 billion

of OMERS interests in investments
with a gross enterprise value exceed-
ing $40 billion. Investments include a
nuclear power plant, municipal utili-
ties, a broadcast satellite, a medical
testing company, a crude oil pipeline
delivery system, a consumer natural
gas distribution system and marine
ports. These assets are in Canada, the
U.S. and the UK.

Our biggest challenge is to
access third-party capital, preferably
from like-minded pension plans, so
that together we can pursue large-
scale investments. We have found
that investments of $500 million or
more can earn annual returns of 200
to 300 basis points above invest-
ments of $200 million or less. Bigger
is better in meeting the pension
promise. Our preference is to own
large assets for the long-term so that
we have predictable and sustainable
cash flows to meet equally long-term
liabilities.

As we form further relationships
with like-minded investors at home
and around the world, our capital
under management should double
and even triple in the next few years —
all in the best interests of serving our
plan members and sponsors.

California Supreme Court from page 3
zens on their boards, prevented from
participating on important votes.
While the Court held that the
public services exception applied, the
Court determined that the salary
exception did not. According to the
Court, the government salary excep-
tion was intended to apply to situa-
tions where the board of which an
official is a member is contemplating
a contract with a government entity
for which the official also works.
Recognizing that Section
1091.5(a)(9)’s salary exception is not
a model of clarity, the Court turned to
legislative history and attempted to
view the statutory scheme in its
entirety. The Court summarized the
salary exception as follows, applying

in at least two archetypal situations:

The first, the scenario the
Legislature expressly contemplated,
involves a first party contract: an offi-
cial has an existing employment rela-
tionship with government entity A
and also, in a separate capacity, has
the power to make or influence con-
tracts made by A (other than those
sought by his or her own specific
department), as with the city police
officer/city council member.

The second involves a second
party contract: an official who makes
or influences contracts on behalf of
government entity A is put in a posi-
tion of considering a contract with
government entity B, for which he or
she also works.

The Court held that the salary

4 NCPERS PERSisT Winter 2010 ® Return to front page

exception does not extend “to con-
tracts that more directly affect one’s
interests by involving one’s own
department, or most directly affect
one’s interests by actually altering the
terms of one’s employment” because
such interests directly implicate the
“two masters” problems Section 1090
was designed to eliminate.

After considering the text of the
statute, judicial and Attorney General
interpretations, and the surrounding
statutory scheme, the Court concluded
that Section 1091.5(a)(3)’s public serv-
ices exception should be read as estab-
lishing the following rule:

If the financial interest arises in
the context of the affected official’s or
employee’s role as a constituent of his

continued on page 6




California Supreme Court from page 4

or her public agency and recipient of
its services, there is no conflict so long
as the services are broadly available to
all others similarly situated, rather than
narrowly tailored to specially favor
any official or group of officials, and
are provided on substantially the same
terms as for any other constituent.

Accordingly, the public services
exception in California permits retire-
ment boards to enter contracts that
affect trustee pension benefits, provid-
ed that the effect is the same upon con-
stituents who are not trustees.

As described by the Court, under a
disinterested model of decision-mak-
ing, one might seek fairness and com-
petence through a decisional body
composed entirely of individuals

cleansed of any direct stake in the
outcome, for example blue ribbon
panels or outside experts.
Alternatively, under the interested
model of decision-making, a blend
of individuals, each with a clear
stake in many decisions, assumes
that through the representation of
all stakeholders, fair and wise deci-
sions will emerge. The Court under-
stood that the Legislature and the
City of San Diego have each “plain-
ly chosen the latter model in com-
posing public retirement boards.”

NCPERS filed an extensive
amicus curiae (friend of the court)
brief and worked closely with the
counsel for the parties in developing
the best role for NCPERS to play in
this nationally important case.

Adam Levinson and Bob Klausner
drafted the NCPERS brief and are
pleased that the Court found the
information provided to be valuable
in its resolution of the case. %

This article is a regular feature of
PERSIST. Robert D. Klausner, a well-
known lawyer specializing in public
pension law throughout the United
States, is General Counsel of
NCPERS as well as a lecturer and law
professor. While all efforts have been
made to insure the accuracy of this
section, the materials presented here
are for the education of NCPERS
members and are not intended as spe-
cific legal advice. For more informa-
tion go to www.robertdklausner.com

AFSCME continued from page S
AFSCME has recommended a compre-
hensive set of best practice ethics poli-
cies covering the following areas: 1)
Fiduciary Duties; 2) Statement of
Ethical Conduct; 3) Prohibition on
Insider Trading; 4) State and/or Local
Conflict of Interest Laws; 5) Avoidance
of Appearance of Nepotism; 6)
Disclosure of Charitable Contributions,
Ban on Specified Gifts, and Recusal; 7)
No Contact Policy; 8) Disclosure of
Communications (including avoidance
of undue influence); 9) Prohibition on
Campaign Contributions (pay-to-play);
and 10) Disclosure of Third Party
Relationships (including lifetime ban on
current or former board members and
staff from working as a placement
agent in connection with their current
or former system).

AFSCME’s GOALS

AFSCME had two goals that led to the
development of these recommended
policies. First, AFSCME wanted to
ensure that decisions by public pension
fund fiduciaries are made solely in the
best interests of plan members, retirees
and beneficiaries. Second, in the face

of numerous regulatory efforts at the
state and federal levels, AFSCME
wishes to provide examples of best
practice policies that meet that objec-
tive but do not inappropriately tie the
hands of those fiduciaries.
Recognizing that few public retire-
ment systems have the time or
resources to conduct a “from
scratch” extensive development
and/or overhaul of their governance
and ethics policies, AFSCME hopes
that these recommendations can help
systems review their existing policies,
identify any gaps and revise them or
develop new policies as appropriate.
Systems should not view this as “cut
and paste” exercise but should
instead use this report as a catalyst
for the development of policies specif-
ically tailored to their own needs. %

'The report may be found online at
http://www.afscme.org/docs/AFSCME-report-pension-
best-practices.pdf

*The Clapman report may be found online at
http://www.law.stanford.edu/program/executive/progr
ams/Clapman_Report-070316v6-Color.pdf

’Good Pension Governance: An Advocate’s Guide for
Improvement, John Por and Tom Ianucci, the NAPPA
Report (Volume 13, Number 5, February 2001).
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Note on the Author: Christopher W.
Waddell, the author of the AFSCME
report, joined the law firm of Olson
Hagel & Fishburn LLP as a senior attor-
ney in December 2008. He heads the
firm’s newly created public retirement
law practice. Most recently, he served as
general counsel for two California public
retirement systems; first at the California
State Teachers’ Retirement System
(CalSTRS), the second-largest public
pension fund in the country, and later at
the San Diego City Employees’
Retirement System (SDCERS). Prior to
joining CalSTRS, Mr. Waddell served on
the CalSTRS board as the representative
of the California Department of Finance.
Mr. Waddell has extensive experi-
ence in advising public pension trustees
and staff on fiduciary obligations and
pension plan governance. He is a Fellow
at the Rock Center for Corporate
Governance at the Stanford Law School,
where he is co-director of the Fiduciary
College, which provides education to
pension trustees and staff. He is a mem-
ber of the National Association of Public
Pension Attorneys (NAPPA) and has
served as the chairman of the Investment
Section and co-chairman of the Fiduciary
Section. He has spoken frequently on
pension governance, conflicts of interest
and securities litigation issues before
numerous pension organizations.
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Calendar of Events 2010

Trustee Educational Seminar (TEDS)
May 1-2, 2010

Wynn Las Vegas Hotel

Las Vegas, NV

Annual Conference & Exhibition
May 2-6, 2010

Wynn Las Vegas Hotel

Las Vegas, NV

Program for Advances Trustee Studies (PATS)
July 26 -28, 2010

Harvard Law School

Boston, MA

Public Safety Conference
October 10 -13, 2010

Hotel Zoso

Palm Springs, CA

National Conference on Public

Employee Retirement Systems
444 North Capitol St., NW Suite 630
Washington, D.C. 20001
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President

Mel Aaronson
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Elmer J. Khal
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Executive Director
& Counsel

NCPERS OFFICE

444 North Capitol St., NW
Suite 630

Washington, D.C. 20001
ph: 1-877-202-5706

fax: 202-624-1439
www.NCPERS.org
info@NCPERS.org

1 National Conferenc
E YT on Public Emplovee
© Retirement Systems

2009-2010
OFFICERS

EXECUTIVE BOARD
MEMBERS

Stacy Birdwell
Kelly L. Fox

Bill Lundy

State Employees
Classification

Will Pryor
County Employees
Classification

Larry Curran
Ronald Gracia
Carol G. Stukes
Local Employees
Classification

Kenneth Hauser
Kathy Harrell
Police Classification

Stephan G. Fugate
Dan Givens
Fire Classification

Mona Romain
Carolyn Widener
Educational Classification

John Reilly
Richard L. Tettament
Protective Classification

May 1-2 TEDS

Early Bird deadline is Monday, April 12th

May 2-6 Annual Conference
Wynn Hotel, Las Vegas, NV
¢ Lower Room Rate
To register now, visit www.ncpers.org/annconf
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