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Garnishments, Withholdings,
and Forfeitures‐ Oh My!:
We will examine a fund’s duties in regard to :
Garnishments Tax Levies
Withholding orders
Davison of Property Orders
Forfeiture and Restitution for certain criminal offenses
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Overview :
Anti‐alienation provisions were designed to protect pension benefits which were once safe once
vested‐‐until O.J. Simpson
◦3

Overview :
Anti‐alienation provisions
Most public pension plans have one in their statutory scheme.
Benefits cannot be assigned or "alienated" (transferred) and are not subject to
attachment, garnishment, levy, execution, or other legal process.
Example: Ohio Revised Code Section 742.47 provides that, with certain
exceptions, “sums of money due or to become due to any person from [OP&F]
are not liable to attachment, garnishment, levy or seizure under any legal or
equitable process” except…
Exceptions include garnishments, tax levies ,withholding orders for child and
spousal support, Division of Property Orders (QDROS), and restitution orders
for certain criminal offenses.
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Garnishments, Withholdings, and
Forfeitures‐ Oh My!:
Over time, politicians became involved and specific statues were developed in reaction to
public scandals.
 Statutes were passed placing the onus on pension funds to ensure income withholding for
domestic relations issues, tax levies, restitution and forfeiture.
Trustees must ensure the fund has a solid internal process for ensuring these collections at the
fund.
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Garnishment
The assets of governmental pension plans are generally exempt
from garnishment under state law, with any exceptions clearly spelled
out.
Language is usually included in your fund’s statutory scheme.
Why? Exclusive Benefit Rule under IRC § 401(a)(2).
Tip – Funds should not respond to a garnishment notice under state
law unless you are certain that the fund is required to do so (and it
probably is not).
Keep in mind, however, that deposits into a bank or other account
expose the retirement pay or distribution to garnishment procedures.
After a member or retiree receives and deposits the funds into a bank
account, those funds may be seized by a judgment creditor from the
bank account.
What about federal law?
10/27/2018
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The Government gets its Money‐‐
FIRST

10/27/2018
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TAX LEVIES
The Internal Revenue Code authorizes levies to seize wages and
benefits to collect delinquent tax (26 U.S.C. §§ 6331and 6332).
Any property or right to property that belongs to the taxpayer can
be levied.
Includes property that is the taxpayer’s, but held by someone else
(e.g., retirement accounts).
Exemptions can apply.
Levies can be recurring or one‐time. (Recurring levies continuously
attach until released by the IRS.)
Apply to monthly retirement benefits & DROP accounts.
Penalty for failure to comply – amount owed plus 50%.
Bonus Question – Does this allow IRS to initiate a refund in place of
a deferred member? (Internal Revenue Manual § 5.11.6.3)
10/27/2018
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Income withholding orders for support – “I’ll
get you my pretty” and your house, boat and
dog too
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Income withholding orders
for support (“IWOs”)
An order directing an employer or other payor of funds to
withhold a monthly amount from the income of the person
If a plan participant is required to pay child or spousal
support, a court or Support Enforcement Agency may issue
an income withholding order
Requires the retirement system to withhold a portion of
the participant’s benefits and pay the withheld monies to
the appropriate state disbursement unit
Subject to statutory withholding limits
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IWOs
Federal Consumer Credit Protection Act, 15 U.S.C. 1673(b)
o Sets limits on withholding from an obligor’s disposable income based on
current family situation and child support payment history
o Protects a benefit recipient from having too much money withheld, but
does not forgive the debt owed
o Provides that income provider may not withhold more than 50% of
disposable income if obligor is supporting another family and 60% if not
supporting another family
o “Disposable income” is net income left after making mandatory deductions
such as federal taxes If IWO indicates that obligor has arrears 12 weeks or
greater, the withholding limits increase by 5%

Some states provide more protection

10/27/2018
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IWOs: Child Support Enforcement (CSEA)
CSEA orders to withhold income for child or spousal support
o Order requires OP&F to withhold a portion of the member’s monthly benefits for child or
spousal support, subject to certain statutory withholding limits.
oIf a CSEA order has been issued to OP&F and a member is due a lump sum payment of $150 or
more from OP&F, OP&F must notify the CSEA that the lump sum is due the member and must
hold the lump sum payment for 30 days. During that 30‐day period, the court or CSEA can issue
an order to OP&F requiring OP&F to pay all or a specified amount of the lump sum payment to
the Office of Child Support.

10/27/2018
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Multiple Munchkins creates Priority
Issues
10/27/2018
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IWOs (CSEA continued)
Multiple IWOs
◦ May not be able to fully honor all orders due to statutory withholding limits
◦ States use different methods to allocate payments among multiple
withholding orders
◦ Proration method – pro‐rate by allocating a percentage to each order based on total dollar of
current support orders
◦ Equal method – share equally by dividing allowable disposable income by the total number of
orders

IWOs and other involuntary deductions
◦ Federal tax debt, if served first, takes priority over child support; however, the
IRS may accommodate child support orders served after the IRS levy
◦ Child support IWOs take priority over other garnishments
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Auntie Em , Auntie Em!
IT’S A Divorce !
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Ohio Division of Property Orders
Decree of divorce or dissolution provides that participant’s former spouse is
entitled to receive a portion of a participant’s benefits
In Ohio, state law permits a domestic relations court to issue a Division of
Property Order (“DPO”) to the state retirement system
A DPO does not split a participant’s account or create a separate account for
the former spouse ‐ a DPO requires fund to withhold a portion of the
participant’s benefits and pay the withheld monies to the former spouse
Withholdings continue until the death of either party, unless earlier
terminated by court order
While DPOs terminate on death of the participant or former spouse, a
court can order a participant separate from the DPO to select a survivor
annuity at retirement and designate former spouse as beneficiary
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DPOs (continued)
Review process
◦ A DPO must be in a statutorily‐mandated format
◦ A certified copy of the DPO must be sent directly to OP&F from
the Clerk of Courts and OP&F has 60 days to review order for
certain statutory requirements
◦ If approved, DPO retained on file and processed when
participant applies for benefits noted in the order. If rejected,
order is sent back to the issuing Court

COLAs must be divided when DPO in payout status
◦ proportionately split between participant and former spouse for
as long as DPO in effect

Statutory withholding limit
◦ Ohio Revised Code Section 3105.85 provides max DPO
withholding of 50% of a participant’s benefit payments

18

DPOs (continued)
When multiple DPOs exist for same participant
◦ Unlike child support orders, they are not prorated
◦ Rather, first accepted DPO takes priority over others
◦ May cause second (or third, or fourth, etc.) DPOs to either be reduced or not paid
by the retirement system

Priority issues when other orders/levies exist
◦ DPOs always take second payment priority to child and spousal support orders
◦ Again, may cause DPO payment to be reduced or not paid
◦ Federal tax debt, if served first, takes precedence over DPOs
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Restitution Orders ‐‐‐ give back the shoes

10/27/2018
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Restitution orders
In Ohio, a criminal court can issue a withholding order for restitution against any
benefit or payment that a participant is receiving, or is due to receive, from OP&F.
Participant convicted of certain offenses
o Theft in office (restitution to public office) Ohio Revised Code Section 2921.41
o Certain sexual offenses (Ohio Revised Code Sections 2907.02, 2907.03, 2907.04
o and 2907.05)

State law also prohibits OP&F from processing a refund of accumulated
contributions to the participant if prosecutor sends written notice that a participant
has been charged with certain offenses. Ohio Revised Code Section 742.461
o Account “freeze” does not apply to an application for service retirement or disability
benefits or the payment of these benefits
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Forfeiture orders
Under Ohio law, a criminal court can order OP&F to forfeit a
member’s pension, disability, or other benefit
Forfeiture ordered if member convicted of or pleads guilty
to certain felony offenses while the person was:
◦ Serving in a position of “honor, trust, or profit” (includes peace
officers and most public employees); and
◦ A member of a state retirement system at the time of the
commission of the offense

Offenses include bribery, engaging in a pattern of corrupt
activity, and theft in office. Also conspiracy to commit,
attempt to commit, or complicity in committing any of these
offenses
If benefit forfeited, member entitled to refund of employee
contributions (less any benefits received)
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Forfeiture orders
Also, if a participant was granted disability benefits by
retirement system prior to disposition of criminal case, court
holds hearing regarding the disabling condition
Retirement system must provide the court with the
participant’s disability application and medical records
If court determines the disabling condition arose out of the
commission of the offense, must order the retirement
system to terminate the disability benefits
Retirement system may recover overpaid benefits
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Misconduct Related to Job—they let her
kill the boss and steal the broom
10/27/2018
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Misconduct Related to Job
Criminal activity
Violates oath of office or position or breach of public trust
Relates to public position
Occurred during work hours (not always)
Occurred as a result of position (or related)
Employment‐related malfeasance
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“POPPIES”

Or other substance abuse
10/27/2018
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Overview Board Discretion in applying
Benefits
Many funds also have language that placed with the Board the discretion on these matters, and Board’s
dealt with membership issues at the Board level:
Ohio Revised Code Section 742.37(C)(2) provides that that “[a] member of the fund who has served fifteen
or more years as an active member of a police or fire department and who voluntarily resigns or is
discharged from the department for any reason other than dishonesty, cowardice, intemperate habits, or
conviction of a felony, shall receive an annual pension . . .
“Intemperate habits” is not defined in OP&F’s governing provisions, nor does O&F have any known case
law on this issue. The term “intemperance” is defined as “lacking in moderation, especially in the drinking
of alcoholic beverages.” or as “habitual intemperance is that degree of intemperance from the use of
intoxicating liquor which disqualifies the person a great portion of the time from properly attending to
business…” and as “habitual or excessive use of liquor.”
It has been interpreted to cover illegal drug use.

10/27/2018
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Misconduct involving moral turpitude
OR PURE WICKEDNESS
10/27/2018
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Misconduct involving moral turpitude
Generally required to be criminal activity
No relation to job duties
No nexus to public position
Causes embarrassment or disfavor to position, office or employer
Actions undermine “the public’s confidence in the integrity and honesty of all public servants.”
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Actions undermine “the public’s confidence in the
integrity and honesty of all public servants.”
Actions undermine “the public’s confidence in the
integrity and honesty of all public servants.”
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Critical Issues
Proper Notice (Due Process)
Constitutional right to be free from excessive fines under the Eighth Amendment of the U.S.
Constitution (forfeiture has generally been determined to NOT be a “fine”)
State vs. federal crimes
“Office or position” ‐ does not necessarily mean the “office or position” upon which your
retirement allowance was based.

Critical Issues (cont.)
Most jurisdictions disfavor both private‐ and public‐law forfeitures
Therefore, forfeiture provisions are generally strictly construed.
Spousal property and QDRO awards considered (generally held to be derived from member’s
benefits)
Ex Post Facto protection

Critical Issues (cont.)
Effect of deferred sentences
Effect of “rush to retire”
Pension forfeiture application after conviction and the Double Jeopardy Clause of the Fifth
Amendment
Contributions vs. benefits
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